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MEMORANDUM OPINION AND ORDER

On August 16, 2001, H.C. Ruparelia filed a proof of claim
covering a land claim for $938,511 and an “Elliott” debt claim
for $52,000. On October 22, 2002, Harold E. O'Connor, the
debtor, filed an objection to the proof of claim. On December
12, 2002, the court held a hearing on the portion of the
objection to claim pertaining to the Elliott debt. The court did
not complete the hearing on December 12, 2002.

By scheduling order entered February 27, 2003, the court,
sua sponte, adopted the adversary proceeding rules to the Elliott
debt claim allowance hearing. The court set trial docket call
for April 14, 2003, at 1:30, and provided that evidence from the
December 12, 2002, hearing would be considered part of the trial
record. The parties were required to submit a joint pre-trial

order, exchange witness lists and exhibits, and file proposed



findings of fact and conclusions of law. Ruparelia complied with
the scheduling order. O’Connor did not comply.

By order entered April 10, 2003, the court continued the
trial docket call to June 9, 2003, at 1:30 p.m. At the trial
docket call on June 9, 2003, the court set the trial for the
Elliott debt claim allowance on June 24, 2003, at 9:30 a.m.,
confirming that setting by order entered June 12, 2003. Even
after the trial docket call, O’Connor did not serve and file an
exhibit or witness list. O’Connor neither filed proposed
findings of fact and conclusions of law, nor did he file a
proposed pre-trial order.

After Ruparelia rested his case at the June 24, 2003, trial,
O’ Connor sought to testify. Ruparelia objected, citing failure
to comply with the scheduling order. The court sustained the
objection. OfConnor took exception and on June 25, 2003,
submitted a letter to the court requesting that the trial be re-
opened and that he be allowed to testify. O’Connor cites the
local rule of this court stating that in a contested matter, the
court presumes the debtor will testify. L.B.R. 9014.1(c) (2).
The scheduling order entered February 27, 2003, supercedes that
rule and specifically directs the parties to exchange witness
lists. The court stated in the order that it would consider the
imposition of appropriate sanctions in the event of non-

compliance. O’Connor did not articulate the basis for his



objection to the Elliott debt claim in his objection to claim.
In his opening statement on December 12, 2002, O’Connor attacked
the Elliott note. The scheduling order was intended to focus on
the gravamen of the dispute. Yet, O’Connor failed to submit a
proposed pre-trial order or proposed findings of fact and
conclusions of law, which would have articulated his position.
By also failing to serve a witness list, Ruparelia could not
adequately prepare for the trial. Sustaining the evidentiary
objection constitutes an appropriate sanction for noncompliance
with the scheduling order.

O’ Connor further contends that he stated at the December 12,
2002, hearing that he would testify. He argues that, as a
result, Ruparelia should not be surprised and the court should
overlook the noncompliance with the scheduling order. The court
will enforce its order. Ruparelia could reasonably infer that
O’ Connor made a strategic decision not to testify when O’Connor
chose not to submit a witness list.

The court turns to the merits of the claim.

Sections 501 and 502 of the Bankruptcy Code and Bankruptcy
Rule 3001 provide that "a party correctly filing a proof of claim
is deemed to have established a prima facie case against the

debtor's assets." In re Fid. Holding Co., Ltd., 837 F.2d 696,

698 (5th Cir. 1988). The claimant will prevail unless a

party who objects to the proof of claim produces evidence to





















